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SENATE BILL NO. 46
INTRODUCED BY O'NEIL
BY REQUEST OF THE CHILDREN, FAMILIES, HEALTH, AND HUMAN SERVICES INTERIM COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THE ROLE AND THE DUTIES OF THE MENTAL
HEALTH OMBUDSMAN; SPECIFYING THE RIGHTS OF THE MENTAL HEALTH OMBUDSMAN WITH
REGARD TO THE RECEIPT OF PROTECTED HEALTH CARE INFORMATION; PROVIDING THAT THE

MENTAL HEALTH OMBUDSMAN IS A HEALTH OVERSIGHT AGENCY; PROWBINGTHATCERTAIN

ABDMINISTRAHON-OF—MEBICAID: AMENDING SECTIONS 2-15-210, 50-16-530, AND 50-16-603, ANB
53-6-161; MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 2-15-210, MCA, is amended to read:
"2-15-210. Mental health ombudsman. (1) There is a mental health ombudsman. The ombudsman
must be appointed by the governor for a term of 4 years. The ombudsman is attached to the office of the

governor for administrative purposes only as provided in 2-15-121. The ombudsman may employ staff to carry

out the duties provided in this section.

(2) The ombudsman shall provide an annual report to the governor and to the legislature, as required
by 5-11-210, and may include recommendations regarding the mental health system.

(3) The ombudsman shall represent the interests of individuals with regard to the need for public mental
health services, including individuals in transition from public to private services. The ombudsman may not
provide alegal advocacy service but may assist individuals whe-tentactthe-ombudsmarninestablishingeligibitity

formedicat-assistance-undermedieaid WITH ISSUES RELATED TO ELIGIBILITY FOR AND ACCESS TO PUBLIC MENTAL

HEALTH SERVICES.

(4) The duties of the mental health ombudsman include:

(a)_receiving and investigating complaints;

(b) investigating on the ombudsman's own motion;

(c) _recommending corrective action;
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(d) _engaging in activities that may improve the functioning of the public mental health system; and

(e)_issuing reports concerning the ombudsman's findings and recommendations, if necessary.

(5) The ombudsman must be given access to state and local agency records including, with written

authorization, those that are considered confidential. Whritterratthotizatiorisreguirec-forconfidentiabmedicaid

trformation: ACCESS TO CONFIDENTIAL MEDICAID INFORMATION MUST BE GOVERNED BY A WRITTEN AGREEMENT

DEVELOPED BY THE OMBUDSMAN AND THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES. THE WRITTEN

AGREEMENT MUST ADDRESS OMBUDSMAN TRAINING ON AND KNOWLEDGE OF STATE AND FEDERAL HEALTH CARE

INFORMATION PRIVACY LAWS. The ombudsman may not disclose confidential records and is subject to the same

penalties as the legal custodian of the records for any unlawful or unauthorized disclosure.

#4)(6) The ombudsman may retain counsel for legal support.
5)(7) Names of individuals receiving assistance from the ombudsman and information associated with
an individual compiled by the ombudsman in the course of conducting an investigation are confidential and

privileged information and maynotbe-tisctosed are not subject to discovery, subpoena, or other means of legal

compulsion unless a court has determined that certain information is subject to compulsory legal process or
discovery because the party seeking the information has demonstrated that there is a compelling state interest
that outweighs the individual's privacy interest or the information is requested pursuant to an investigative
subpoena issued under 46-4-301.

(8) _The mental health ombudsman is a health oversight agency for the purposes of Title 45, part 164,

of the Code of Federal Requlations for accessing protected health care information.

9

- The department shall

provide necessary information in order for the ombudsman to carry out the duties as set forth in subsection (3)."

Section 2. Section 50-16-530, MCA, is amended to read:

"50-16-530. Disclosure without patient's authorization. A health care provider may disclose health
care information about a patient without the patient's authorization if the disclosure is:

(1) directory information, unless the patient has instructed the health care provider not to make the
disclosure;

(2) to federal, state, or local public health authorities, to the extent the health care provider is required
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by law to report health care information or when needed to protect the public health;

(3) to federal, state, or local law enforcement authorities to the extent required by law;

(4) to a law enforcement officer about the general physical condition of a patient being treated in a
health care facility if the patient was injured on a public roadway or was injured by the possible criminal act of
another;

(5) in response to a request of the office of victims services for information under 53-9-104(2)(b);

(6) pursuant to compulsory process in accordance with 50-16-535 and 50-16-536;

(7) pursuant to 50-16-712;

(8) to the mental health ombudsman when necessary to perform the ombudsman duties provided for

in 2-15-210; or

£8)(9) to the state medical examiner or a county coroner for use in determining cause of death. The

information is required to be held confidential as provided by law."

Section 3. Section 50-16-603, MCA, is amended to read:

"50-16-603. Confidentiality of health care information. Health care information in the possession of
the department, a local board, a local health officer, or the entity's authorized representatives may not be
released except:

(1) for statistical purposes, if no identification of individuals can be made from the information released;

(2) when the health care information pertains to a person who has given written consent to the release
and has specified the type of information to be released and the person or entity to whom it may be released;

(3) to medical personnel in a medical emergency as necessary to protect the health, life, or well-being
of the named person;

(4) as allowed by Title 50, chapters 17 and 18;

(5) to another state or local public health agency, including those in other states, whenever necessary
to continue health services to the named person or to undertake public health efforts to prevent or interrupt the
transmission of a communicable disease or to alleviate and prevent injury caused by the release of biological,
chemical, or radiological agents capable of causing imminent disability, death, or infection;

(6) in the case of a minor, as required by 41-3-201 or pursuant to an investigation under 41-3-202 or
if the health care information is to be presented as evidence in a court proceeding involving child abuse pursuant
to Title 41, chapter 3. Documents containing the information must be sealed by the court upon conclusion of the
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proceedings.

(7) to medical personnel, the department, a local health officer or board, or a district court when
necessary to implement or enforce state statutes or state or local health rules concerning the prevention or
control of diseases designated as reportable pursuant to 50-1-202, if the release does not conflict with any other
provision contained in this part:;

(8) _to the mental health ombudsman when necessary to perform the ombudsman duties provided for

in 2-15-210."
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NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval.
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